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INTRODUCTION

The NunatuKavut Community Council (“NCC”) is pleased to present its comments on the
update of the review of environmental and regulatory processes. In addition to reports from
Standing Committees and Expert Panels relative to specific legislative and regulatory reviews, a
general update was provided in a discussion paper entitled “Environmental and Regulatory
Reviews — Discussion Paper,” released June 2017.

NCC’s comments on the Discussion Paper are separated into four distinct submissions,
reflecting each major environmental/regulatory process review as follows:

* The Review of the Fisheries Act

* The Review of the Navigation Protection Act

* The Review of Environmental Assessment Processes
* The Modernization of the National Energy Board.

This organization allows each responsible regulatory agency to access the section that relates
to the agency’s specific review.

Appendix A contains NunatuKavut Community Council submission on changes to Fisheries Act,
January 31, 2017.

Appendix B contains NCC’s Submission to the Parliament of Canada Standing Committee on
Transport, Infrastructure and Communities — Review of the Navigation Protection Act,
December 7, 2016.

Appendix C contains NCC’s Written Submission - The Review of Environmental Assessment
Processes, December 23, 2016.

Appendix D contains NCC’s Final Submission to the Expert Panel on the Modernization of the
National Energy Board, April 17, 2017.
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INTRODUCTION

The NunatuKavut Community Council (“NCC”) is pleased to present its comments on the review
of the Fisheries Act (the “Act’) to Fisheries and Oceans Canada as part of the ongoing process
of environmental and regulatory reviews being undertaken by the Government of Canada.

NCC previously made a written submission to the Minister of Fisheries, dated January 31, 2017,
as part of the Minister’s review of the Act.

Rather than re-hashing the background, analysis or conclusions in that submission in detail, it is
attached as an Appendix to provide background for understanding the submissions herein.

In preparing the present submission, NCC is informed by the following broad principles in its
approach to all of the environmental and regulatory reviews:

A Nation-to-Nation Relationship, the principles of which are described below;
Distinguish Indigenous rights and interests from “the public interest” and
Indigenous communities from “stakeholders”;

The need for early engagement;

Capacity building: adequate and accessible ongoing funding and support so that NCC
can build the internal capacity to meaningfully participate in consultation and regulatory
processes on an ongoing basis;

Adequate participation funding on a project by project basis to allow for meaningful
Indigenous involvement with the necessary expert, technical and legal assistance;
Meaningful inclusion of NCC’s Indigenous Knowledge, Indigenous rights, and
Indigenous perspectives in the process;

A meaningful role for NCC in decision-making;

A meaningful role for NCC in monitoring and enforcement;

A holistic and comprehensive approach to regulatory processes that takes into
account all project impacts, including cumulative and regional impacts.

In preparing this submission, NCC also reviewed in particular the following documents:

“Review of Changes made in 2012 to the Fisheries Act: Enhancing the Protection of Fish
and Fish Habitat and the Management of Canadian Fisheries — Report of the Standing
Committee on Fisheries and Oceans”, February 2017 (“Committee’s Report”)
“‘Environmental and Regulatory Reviews — Discussion Paper”, June 2017 (“Discussion
Paper”)

“‘Review of the 2012 changes to the Fisheries Act: Restoring Lost Protections and
Incorporating Modern Safeguards — What We Heard from Indigenous Groups and
Resource Management Boards”, June 2017

“Review of the 2012 changes to the Fisheries Act: Restoring Lost Protections and
Incorporating Modern Safeguards — Overview of What We Heard and Next Steps” -
Presentation dated July 5, 2017, delivered to the Nunatukavut Community Council —
August 9, 2017



We have outlined below the issues as we see them with the Committee’s Report, the
Discussion Paper, and the responses from Transport Canada, as well as our recommendations.

A. PRELIMINARY COMMENTS: THE REVIEW PROCESS TO DATE

As indicated in our submission of January 31, 2017, the review process undertaken by the
Standing Committee on Fisheries and Oceans (“Committee”) did not allow for fulsome
engagement with our communities on these issues, nor did it allow us adequate time for a full
technical review of the legislation and its impacts on our Aboriginal and Treaty Rights.

In fact, NCC was not provided with the opportunity to appear before the Standing Committee,
nor were we provided with adequate time or funding to make a written submission to the
Committee. As such, NCC'’s concerns did not form part of the Committee’s Report.

Further, while it appears from the “What We Heard” Report that many Indigenous Groups were
afforded the opportunity to meet directly with DFO officials between August 2016 and January
2017, NCC received no such opportunity. While concerns from Indigenous Groups are meant to
be summarized in the “What we Heard” Report, that Report contains no listing of the Groups
that provided submissions and/or other input to the Report, and as such it is not clear how the
concerns of NCC and other Groups were included.

This second phase of the engagement has been similarly rushed. The Federal Discussion
Paper was provided in June 2017. However, we did not have a chance to hear a detailed
response from the Department of Fisheries and Oceans until a meeting on August 9, 2017, and
then we were asked to provide a written response by August 28, 2017, a deadline that was
subsequently extended until September 15, 2017. While we appreciate the opportunity to meet
face-to-face, this short timeframe did not allow NCC sufficient time to consider the additional
information provided in the meeting, which contained much more detail than the Discussion
Paper vis-a-vis changes to the Fisheries Act specifically. Further, August is a time when many
of our community members are on the land, making it difficult to get adequate input on these
matters.

We understand that Canada still considers these discussions to be a form of pre-consultation
engagement, and that Canada still intends to initiate formal consultation with Indigenous
Peoples on these topics at some point in the future. We hope that the consultation process will
not be similarly rushed and will allow for fulsome consideration of the potential impact of any
legislative or policy changes on our Aboriginal and Treaty Rights.

B. NUNATUKAVUT AND THE NATION-TO-NATION RELATIONSHIP

NCC’s response is based on a number of principles as outlined above. One of these is the
importance of a Nation-to Nation-relationship.



To the NunatuKavut Community Council, this means the Government of Canada (a) will engage
with the people of NunatuKavut as equals, and as a distinct, self-governing, rights-bearing Inuit
people within our territory of NunatuKavut; (b) will respect our unique rights, interests and
circumstances; (c) will not simply lump us in with other Indigenous Groups, with stakeholder
groups or consider our interests as simply one part of the “public interest;” and (d) will move
towards a collaborative and trust-based relationship.

Our fisheries and waters remain central to our way of life. Most of NunatuKavut’'s people follow
at least some of the most important traditions of our ancestors, including the harvesting of seals,
fish, and waterfowl. Nearly everyone in NunatuKavut eats food from our local fisheries on a
regular basis, which means the protection and nurturing of habitat in harvesting areas is
essential. Protection of habitat is of great importance for more than just fisheries, as other
wildlife populations that can sustain harvesting for country food depend on high-quality habitat.

We recommend that the Government of Canada’s response be informed not just by the
Committee’s Report and the Government’s Discussion Paper, but also by the ten “Principles
respecting the Government of Canada's relationship with Indigenous peoples” announced by
the Government of Canada on July 14, 2017.

C. RESPONSE TO PROPOSED CHANGES

1) Habitat Protection

NCC supports a number of recommendations made by the Committee, notably its
recommendations to restore the provisions of the Act concerning the harmful alteration,
disruption or destruction of fish habitat, or “HADD” provisions (Recommendations 1 and 3), the
extension of the HADD provisions to all ocean and freshwater habitats (Recommendation 6),
and that protection include cumulative effects of multiple activities (Recommendation 7). If the
definition of HADD is being reviewed and refined (Recommendation 3), NCC would expect to be
consulted as part of that process.

NCC is also supportive of the ecosystem approach to the protection and restoration of fish
habitat (Recommendation 2). An ecosystem-based approach would look at the health of the
overall ecosystem and all of the species in it, recognizing the relationships between the different
species, and not just particular species of concern.

In keeping with this approach, NCC recommends that Fisheries and Oceans Canada (“DFO”)
carefully evaluate its focus on individual species-by-species management. The habitat
protection provisions of the Fisheries Act apply both to Commercial, Recreational and Aboriginal
(CRA) species as well as fish species that support them. However, non-fish species and factors
that determine their abundance (such as habitat quality) may also influence the population
growth rates of fish stocks. For example, because beaver are major habitat modifiers, changes
in beaver abundance can dramatically influence stream hydrology and habitat suitability for a



number of CRA species. Yet beaver — or beaver predators, which may influence beaver
abundance — are not regulated under the Act.

NCC has reservations about Recommendation 4, which suggests that DFO place priority on
habitats that “contribute significantly to fish production.” Our reservations flow from concerns
about how this criterion will be operationalized. Notwithstanding the potential inconsistency with
a precautionary approach (as pointed out elsewhere in the Committee’s Report), the
determination of how much a particular habitat contributes to fish production is scientifically
challenging’; evaluating its “significance” even more so.

2) Research and Indigenous Knowledge

NCC welcomes increased resources for research (Recommendation 5). NCC notes that
increased resources need to be made available for the gathering and inclusion of Indigenous
Knowledge (IK) as well, and that Indigenous Knowledge research should be done alongside or
even prior to scientific research, as it can often help direct scientific research or open up new
avenues for scientific inquiry.

Such resources would need to be provided directly to NCC and other Indigenous Groups, on a
Nation-to-Nation basis, so that IK research can take place in accordance with the protocols of
our Nation, and the wishes of our elders and land users. Canada and NCC would need to enter
into appropriate agreements governing the sharing and use of that knowledge.

3) Assessment of Impacts

NCC welcomes the recommendations that the Fisheries Act should rely less on proponent self-
assessment (Recommendation 18), and that the use of Fisheries Act authorizations as triggers
for environmental assessment should be reviewed (Recommendation 26).

It is NCC’s position that Fisheries Act authorizations should be triggers for environmental
assessment. We have seen a number of projects in our territory, including dams, transmission
lines, and highway construction, where environmental assessment was critical, and where the
Fisheries Act authorization was the primary trigger for environmental assessment.

4) Indigenous Inclusion in Monitoring, Enforcement and Decision-Making

NCC welcomes the focus in the Discussion Paper on “Partnering with Indigenous Peoples,”
including enhancing “participation of Indigenous Peoples in the conservation and protection of

' Some might say impossible. For example, Dr. Brett Favaro recently noted that DFO has “no scientific ability to
divide fish into categories of fish that support a fishery and those that don’t”. See Committee Report p. 10,
Fisheries and Marine Institute, Memorial University of Newfoundland, As an Individual, Evidence, 31 October 2016.



fish and fish habitats” and ensuring “meaningful and ongoing engagement and participation in
planning and integrated management”.

The Report does contain a number of recommendations (Recommendations 21-25) oriented
toward increasing hiring, training and resources in enforcement and habitat protection. NCC
welcomes this. As we noted in our January 31 submission, the closure of the DFO habitat office
in Happy Valley-Goose Bay was a significant loss for our region. It will be important to ensure
that new resources are directed to areas that need it, such as Happy Valley-Goose Bay, and
that increased enforcement capacity is directed to Indigenous Groups like NCC. As the
traditional stewards and guardians of our territory of NunatuKavut, our people are in the best
position to provide relevant knowledge, and to make decisions, monitor and enforce protections
with respect to fisheries in our territory.

Nonetheless, the Fisheries Act still does not allow for DFO to enter into agreement with
Indigenous Groups to share or delegate authority, programs or projects in the same way DFO
does with Provinces. This deficiency in the Act is inconsistent the Nation-to Nation approach
that NCC maintains is critical to the repair and strengthening of relationships with Indigenous
communities.

Although this issue was raised directly with the Committee, it did not address it, instead opting
for a weaker recommendation on “co-operation” with Indigenous Groups (Recommendation 27).

NCC submits that if Canada is serious about meaningful involvement of Indigenous Peoples in
decision-making, enforcement and conservation activities, the Act must be amended to allow for
delegation and sharing of authority and responsibility between DFO and Indigenous Groups.

NCC further submits that the Committee’s Report did not directly address concerns about
Ministerial discretion being too broad, opting instead for weak recommendations about
increased transparency and disclosure (Recommendations 28 and 29). NCC recommends that
clearer criteria be established around how Ministerial discretion is exercised.

D. CONCLUSION, LEGISLATIVE AND IMPLEMENTATION RECOMMENDATIONS

Overall, NCC welcomes many of the recommendations of the Standing Committee, and the
direction suggested in the Discussion Paper. In particular, the return of the HADD provisions
is a step in the right direction. However, in some respects the Committee’s Report and the
Discussion are lacking in detail and/or don’t go far enough to fulfill the federal government’s
promise to “restore lost protections and incorporate modern safeguards.”

As such, NCC recommends the following for the Government of Canada’s legislative
amendments to the Fisheries Act and effective implementation of the Fisheries Act regime as it
relates to Indigenous Groups:

* DFO should carefully evaluate its focus on individual species-by-species
management to ensure the implementation of an ecosystem-based approach to



the protection and restoration of fish habitat. This evaluation may require
amendments to the “CRA” provisions of the Act, as well as amendments to provisions
related to the non-fish species that support CRA species.

* DFO should carefully evaluate any amendments to the Act that would give priority
to habitats that contribute to “fish production.” Any such amendments should be
consistent with the precautionary approach and an ecosystem-based approach, and
based on Western science as well as IK. Furthermore, any such amendments should
also take into account the cultural (as well as economic) significance of habitats to
Indigenous Peoples.

* DFO should develop criteria under which contemplated Fisheries Act
authorizations would trigger an environmental assessment.

* The Act must be amended to allow for delegation and sharing of authority and
responsibility between DFO and Indigenous Groups. This should apply to
information gathering, decision-making, monitoring, and enforcement.

DFO should establish clearer criteria (either as statutory amendments or
implementation policy) around how Ministerial discretion is exercised.

* A “Purpose of the Act” section should be added to the Act that mentions
recognition and respect for Indigenous rights and interests. This is important for
signaling the Government’s awareness of the need to protect Indigenous rights and
interests as it relates to fisheries.

* Increase resources available directly to Indigenous Groups (such as NCC) for the
gathering and inclusion of Indigenous Knowledge. Canada and Indigenous Groups
would need to enter into appropriate agreements governing the sharing and use of that
knowledge.

* New resources for habitat monitoring and enforcement should be directed to
Indigenous communities and regions in need of these resources, such as NCC and
its territories.

We look forward to a fulsome consultation on the specific legislative, regulatory and policy
proposals being developed by the Government of Canada in relation to the amendment of the
Fisheries Act.
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INTRODUCTION

The NunatuKavut Community Council (“NCC”) is pleased to present its comments on the review
of the Navigation Protection Act (“NPA” or “the Act”) as part of the ongoing process of
environmental and regulatory reviews being undertaken by the Government of Canada.

NCC previously made a written submission to the Standing Committee on Transport,
Infrastructure and Communities (“Standing Committee” or “Committee”), dated December 7,
2016, as part of the Committee’s review of the NPA. Rather than re-hashing the background,
analysis or conclusions in that submission in detail, it is attached as an Appendix to provide
background for understanding the submissions herein.

In preparing the present submission, NCC is informed by the following broad principles in its
approach to all of the environmental and regulatory reviews:

A Nation-to-Nation Relationship, the principles of which are described below;
Distinguish Indigenous rights and interests from “the public interest” and
Indigenous communities from “stakeholders”;

The need for early engagement;

Capacity building: adequate and accessible ongoing funding and support so that NCC
can build the internal capacity to meaningfully participate in consultation and regulatory
processes on an ongoing basis;

Adequate participation funding on a project by project basis to allow for meaningful
Indigenous involvement with the necessary expert, technical and legal assistance;
Meaningful inclusion of NCC’s Indigenous Knowledge, Indigenous rights, and
Indigenous perspectives in the process;

A meaningful role for NCC in decision-making;

A meaningful role for NCC in monitoring and enforcement;

A holistic and comprehensive approach to regulatory processes that takes into
account all project impacts, including cumulative and regional impacts.

In preparing this submission, NCC also reviewed in particular the following documents:

“A Study of the Navigation Protection Act — Report of the Standing Committee on
Transport, Infrastructure and Communities”, March 2017 (“Committee’s Report”)
“Government of Canada Response to the Eleventh Report of the Standing Committee on
Transport, Infrastructure and Communities: ‘A Study of the Navigation Protection Act’,”
June 2017 (“Government Response”)

“‘Environmental and Regulatory Reviews — Discussion Paper,” June 2017 (“Discussion
Paper”)

“Update on Review of the Navigation Protection Act — Presentation to the Nunatukavut
Community Council” — August 9, 2017

“Supporting Paper #1 - Context for the Navigation Protection Act Review,” provided to
NCC on August 8, 2017

“Supporting Paper #2 - Restoring Lost Protections,” provided to NCC on August 16,
2017



* “Supporting Paper #3 - Partnering with Indigenous Peoples,”, provided to NCC on
August 16, 2017

* “Supporting Paper #4 - Open, Accessible, and Transparent Processes”, provided to
NCC on August 16, 2017

We have outlined below the issues as we see them with the Committee’s Report, the
Discussion Paper, and the responses from Transport Canada, as well as our recommendations.

A. PRELIMINARY COMMENTS: THE REVIEW PROCESS TO DATE

As indicated in our submission of December 7, 2016, the review process undertaken by the
Standing Committee did not allow for fulsome engagement with our communities on these
issues, nor did it allow us adequate time for a full technical review of the legislation and its
impacts on our Aboriginal and Treaty Rights. While we did have time to provide a preliminary
analysis in our written submission, we were not afforded the opportunity to appear before the
Committee in support of our submission.

This second phase of the engagement has been similarly rushed. The Federal Discussion
Paper was provided in June 2017. However, we did not have a chance to hear a detailed
response from Transport Canada until a meeting on August 9, 2017, and further supporting
papers were provided to us only on August 16, 2017. Nonetheless, we were asked to provide a
written response by August 28, 2017, a deadline that was subsequently extended until
September 15, 2017. While we appreciated the opportunity to meet face-to-face, and receiving
the additional supporting documents, the short timeframe did not allow NCC sufficient time to
consider the additional information provided in the meeting or in the additional documents,
which contained much more detail than the Discussion Paper vis-a-vis changes to the NPA
specifically. Further, August is a time when many of our community members are on the land,
making it difficult to get adequate input on these matters.

We understand that Canada still considers these discussions to be a form of pre-consultation
engagement, and that Canada still intends to initiate formal consultation with Indigenous
Peoples on these topics at some point in the future. We hope that the consultation process will
not be similarly rushed and will allow for fulsome consideration of the potential impact of any
legislative or policy changes on our Aboriginal and Treaty Rights.

B. NUNATUKAVUT AND THE NATION-TO-NATION RELATIONSHIP

NCC’s response is based on a number of principles as outlined above. One of these is the
importance of a Nation-to-Nation relationship.

To the NunatuKavut Community Council, this means the Government of Canada (a) will
engage with the people of NunatuKavut as equals, and as a distinct, self-governing, rights-
bearing Inuit people within our territory of NunatuKavut; (b) will respect our unique rights,



interests and circumstances; (c) will not simply lump us in with other Indigenous Groups, with
stakeholder groups or consider our interests as simply one part of the “public interest;” and (d)
will move towards a collaborative and trust-based relationship.

Our waterways remain the lifeblood of our territory, and are critical for both summer and winter
travel. While in summer people travel by boat, in winter, when our rivers are frozen, our people
use them to travel by snowmobile or sled. Long trips to inland areas, often on or along major
rivers, happen not only for harvesting country foods, but also for woodcutting and working
traplines for the fur trade and occasionally for other activities such as gathering plants or juniper
berries for traditional medicines. Winter is also a critical time for transporting goods to our
remote communities.

Obstructions to navigation can also impede winter travel, something that does not appear to
currently factor into Transport Canada or the Committee’s considerations in talking about the
protection of navigation. This is a serious gap which reflects a lack of understanding of our way
of life and further underscores the need for NCC and Indigenous Groups in general to be
consulted much more carefully as the Government develops proposals for overhauling the NPA.

Major rivers such as the Alexis River near Port Hope Simpson, the St. Lewis River near Mary’s
Harbour, the Hawke River, the North River, the Sandhill River, and the Eagle, White Bear and
Paradise Rivers, all of which empty into Sandwich Bay, are just some of the many highly
important rivers in NunatuKavut which do not appear on the NPA Schedule. It is essential to our
wellbeing and way of life that all of our waterways be protected under the NPA.

We similarly recommend that the Government of Canada’s response be informed not just by the
Committee’s Report and the Government’s Discussion Paper, but also by the ten “Principles
respecting the Government of Canada's relationship with Indigenous peoples” announced by
the Government of Canada on July 14, 2017.

C. NCC RESPONSE TO PROPOSED CHANGES

1. Scheduled Waters

NCC is disappointed that the Committee’s Report, the Government Response and the
Discussion Paper all ignored the call by NCC and most Indigenous Groups to remove the
Schedule of protected waterways from the legislation, and return to the state of affairs prior to
the 2012 changes, where all navigable waters were presumptively protected by the Act. Neither
the Committee’s Report nor the Government Response provides any explanation for why they
chose to ignore the clear recommendation of so many Indigenous Groups, and instead opted for



the weaker recommendation (Recommendation 1 of the Committee’s Report, supported in the
Government Response') of improving the process for adding waterways to the Schedule.

It remains unclear why the Government’s default position is that waterways are not protected,
and that it is left to Indigenous Groups and others to justify why they should be protected. NCC
submits that the correct position should be one of requiring that all waterways be protected, and
requiring the Government or proponents to justify why a specific waterway should be excluded
from the protection of the NPA.

Also, since the Committee and the Discussion Paper did not propose much in the way of
specific improvements to the process for additions to the Schedule, it is impossible for NCC to
comment on any proposed improvements. The Committee Recommendations 4, 6, and 7 call
on the Government to clarify various aspects of the process for adding waterways to the
Schedule, but no specific improvements are proposed in the Committee’s Report, the
Discussion Paper nor from Transport Canada. This reinforces our view that the Schedule does
not provide adequate protection.

However, in the event that the recommendation of NCC and numerous other Indigenous Groups
to remove the Schedule from the NPA is not taken, NCC recommends that a process for
amending the Schedule be developed in a manner similar to that used for determining the
Schedule of Species at Risk under the Species at Risk Act (SARA) (the list of designated
species to which the protection provisions applies). Under the SARA, an independent committee
of scientific experts from government, academia, and civil society uses a set of explicit validated
criteria to evaluate the extinction risk of candidate species. These evaluations are published,
and a summary transmitted to the responsible Minister, who in turn makes a recommendation to
the Governor in Council (GIC). The GIC then amends (by adding or removing species) from the
Schedule by way of Ministerial Order. A similar process could be developed in partnership with
Indigenous Groups to amend the NPA List of Scheduled Waters. However, such a process
would need to specify the procedure for both proposing and evaluating candidate waterways, as
well as incorporating criteria that reflect Indigenous values, Indigenous Knowledge and
considerations of historical use.

The Discussion Paper further indicates that the Government of Canada is “also considering
whether there are priority navigable waters that should be added to the Schedule now, in
advance of any new process coming into effect.”

NCC strongly maintains that the Schedule should be removed from the NPA, and that full
protection be restored to all of our waterways.

Without prejudice to that position, if the Government is not prepared to restore the Schedule, all
of the waterways identified in the previous section of our submission should no doubt be

! Given that the Government Response document supports all 11 recommendations of the Standing Committee,
we will not continue to repeat that the recommendation appears in both documents. We will simply refer to the
Committee’s numbered recommendations.

’ Discussion Paper, p. 21. This possibility of adding new waterways in advance of NPA’s amendment is also
mentioned in the Government Response, under Recommendation 5.



included. However, it is by no means a complete list, and we would need more time and
resources to adequately engage with our community members to determine a more complete
list of our waterways, which specifically require protection.

We conclude that the Committee has failed to follow its mandate to “restore lost protections,”
and instead has chosen to expand the existing protections in an incremental way, which is an
inadequate approach to properly protect the waterways of our territory. Unfortunately, the
proposed approach to retain the Schedule does not serve one of the key stated goals of the
current environmental and regulatory reviews of advancing reconciliation with Indigenous
Peoples.®* NCC strongly recommends that the Schedule be removed and protection to all
waterways be restored.

2. Respecting the Special Relationship Indigenous Peoples have with Waterways

Recommendation 3 suggests that the government examine ways of preserving, protecting and
respecting navigation on waterways in our traditional lands, and recognizing our special
relationship with our waterways.

However, the Committee’s Report repeatedly lumps Indigenous Groups in with “other
stakeholders” as opposed to recognizing us as rights holders and custodians of our lands and
waters. This runs completely counter to one of the key principles we identify at the outset of this
submission, in relation to all of the environmental and regulatory reviews. This point is also
discussed in the next section.

Further, in Recommendation 4, the Committee suggested entrenching the “aqueous highway”
test over the “floating canoe” test. In our view, this recommendation further entrenches the
importance of protecting “commercially valuable” waterways over those that are traditionally
used by Indigenous Peoples. NCC submits that in fact this goes contrary to the notion of
recognizing “the special relationship that Indigenous communities have with waterways,”
mentioned in Recommendation 3.

3. Consultation with Indigenous Groups vs “Stakeholders”

Recommendation 3, along with Recommendation 8, suggest imposing a requirement that
proponents notify Indigenous Groups and other “stakeholders” and provide for opportunities for
consultation. This view is echoed in the Discussion Paper.

This is highly problematic. NCC and other Indigenous Groups are constitutional rights holders,
and not simply stakeholders. Therefore the Government has a legal obligation to consult them
on decisions affecting their rights.

® Discussion Paper, p. 3, and Supporting Paper No. 3 “Partnering with Indigenous Peoples” (July 2017).



Additionally, Recommendations 3 and 8 appear to suggest a blanket delegation to proponents
of the Crown’s duty to consult. While proponents are occasionally in a better position to carry
out certain procedural aspects of consultation, many do not have a good understanding or
appreciation of Indigenous rights.

NCC respectfully submits that the obligation to give notice and consult with Indigenous Groups
should remain with Government, and delegation should only be done on a case-by-case basis,
clearly in writing, with the consent of the Indigenous Group, and with Government retaining the
duty to ensure that consultation has been adequately carried out.

4. Indigenous Inclusion in Monitoring, Enforcement and Decision-Making

NCC welcomes Recommendations 9 and 10, which suggest the creation of administrative and
complaints mechanisms.

Further, NCC welcomes the suggested changes in the Discussion Paper on incorporating
Indigenous Knowledge, early engagement, and involving Indigenous Peoples at all stages of the
NPA regime, including monitoring, enforcement and decision-making. The proposed changes,
however, lack specificity, and would need to be the subject of consultation with Indigenous
Groups on a Nation-to-Nation basis.

As the traditional stewards and guardians of our territory of NunatuKavut, our people are in the
best position to provide relevant knowledge, and to make decisions, monitor and enforce
protections with respect to projects in our territory.

In keeping with our principles above, NCC notes that any increase in our role in the NPA
process must include capacity funding. Only through access to sufficient capacity funding can
NCC participate meaningfully in monitoring, enforcement and decision-making activities related
to the NPA.

D. CONCLUSION AND LEGISLATIVE/IMPLEMENTATION RECOMMENDATIONS

NCC submits that the proposed changes to the NPA do not fulfill the federal government’s
promise to “restore lost protections and incorporate modern safeguards”. NCC concludes that
the proposed changes do not go far enough to address our concerns about the loss of
protection for waterways in our territory. In fact, we submit that, unfortunately, the proposed
changes to the NPA do little to recognize “the special relationship that Indigenous communities
have with waterways,” something that the Government of Canada has said it would recognize
as it undertakes review and amendment of the NPA.

With these points in mind, NCC offers the recommendations below:

* Government of Canada Response, June 2017, response to recommendation 3 of the Committee’s Report.



Remove the Schedule to the NPA and restore protections to all navigable
waterways in our territory.

o Without prejudice to the recommendation above, NCC recommends that if
removal of the Schedule is not possible, then the criteria as well as the
process for adding new waterways to the schedule must be developed in
conjunction with Indigenous Groups. The process used for SARA/COSEWIC
may offer a model that could be adapted for this purpose.

o In addition, NCC has identified several “priority waterways” to which protection
should be restored, but would need more time and resources to adequately
engage with community members to determine a more complete list of
waterways, which need to be protected.

Reject the “aqueous highway” test in favour of the “floating canoe” test. Close
consultation with Indigenous Groups is required in conjunction with the development of
any such test.

Ensure that the duty to consult regarding projects in navigable waters remains
with the Crown, and that procedural aspects of the duty are delegated only on a
case to case basis, in writing, in clear language, and with the consent of the Indigenous
Group affected.

Expand and strengthen inclusion of Indigenous Peoples, rights, knowledge and
perspectives in decision-making, monitoring and enforcement, on a Nation-to-
Nation basis.

A “Purpose of the Act” section should be added to the Act that reinforces
recognition and respect for indigenous rights and interests. This is important for
signaling the Government's awareness of the need to protect Indigenous rights and
interests as it relates to navigable waters.

We look forward to a fulsome consultation on the specific legislative, regulatory and policy
proposals being developed by the Government of Canada in relation to the amendment of the
Navigation Protection Act.
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INTRODUCTION

The NunatuKavut Community Council (“NCC”) is pleased to present its comments on the
Review of Environmental Assessment Processes (“EA Review”) as part of the ongoing process
of environmental and regulatory reviews currently being undertaken by the Government of
Canada.

NCC previously made both an oral presentation and a written submission to the Expert Panel
for the Review of Environmental Assessment Processes (“Expert Panel”). The oral presentation
was made on December 15, 2016 to the Panel in Nanaimo, BC by teleconference with a
PowerPoint Presentation, filed on the same date. An associated written submission (entitled
Written Submission to Federal Environmental Assessment Review Panel), dated December 23,
2016, was subsequently filed. The written submission contained the answers to two
undertakings provided by the EA Panel about NCC’s capacity related to EA processes and the
level of core funding required to build up the capacity. We attach the December 23, 2016 written
submission as an Appendix to provide background for our present submission.

In preparing the present submission, NCC is informed by the following broad principles in its
approach to all of the environmental and regulatory reviews, which are described in more detail
in Section B below:

* A Nation-to-Nation Relationship;

* Distinguish Indigenous rights and interests from “the public interest” and Indigenous
communities from “stakeholders”;

* The need for early engagement;

* Capacity building: adequate and accessible ongoing funding and support so that NCC
can build the internal capacity to meaningfully participate in consultation and regulatory
processes on an ongoing basis;

* Adequate participation funding on a project by project basis to allow for meaningful
Indigenous involvement with the necessary expert, technical and legal assistance;

* Meaningful inclusion of NCC’s Indigenous Knowledge, Indigenous rights, and
Indigenous perspectives in the process;

* A meaningful role for NCC in decision-making;

* A meaningful role for NCC in monitoring and enforcement;

* A holistic and comprehensive approach to regulatory processes that takes into account
all project impacts, including cumulative and regional impacts.

In preparing this submission, NCC also reviewed in particular the following documents:

* BUILDING COMMON GROUND: A New Vision for Impact Assessment in Canada, The
Final Report of the Expert Panel on the Review of Environmental Assessment
Processes, Released on April 5, 2017 (“Expert Panel Report” or “Report”)

* Environmental and Regulatory Reviews — Discussion Paper, June 2017 (“Discussion
Paper”)

* Review of Environmental Assessment Processes, PowerPoint Presentation, presented
to NCC on August 9, 2017 (“Presentation”).



In the present submission, we provide our comments on the issues most important to us in
relation to the Environmental Assessment Review proposals as presented to date in the Expert
Panel Report, the Discussion Paper, and the Presentation given to NCC by Government of
Canada representatives on August 9, as well as our recommendations.

A. PRELIMINARY COMMENTS: THE REVIEW PROCESS TO DATE

As indicated in our submission of December 23, 2016, this EA Review process has had a very
tight timeline. NCC was not given adequate advance notice or confirmation of funding in
advance of the Panel presentations in Happy Valley-Goose Bay on October 7, 2016:

* NCC did not get approval from the funding agency until October 6, 2016.

* NCC chose not to make a presentation in HV-GB because the federal government did
not engage with the community on an adequate level. NCC, however, made a
presentation via teleconference on December 15, 2016.

At the time we urged the federal government to remedy this less than promising start. We also
indicated that NCC understood that the Expert Panel portion of the EA Review process was not
a consultation, but a pre-consultation.

Although the Government has made some efforts to accommodate NCC, this second phase of
the engagement has been very rushed. The Federal Discussion Paper was provided in June
2017. However, we did not have a chance to hear a detailed response from the Canadian
Environmental Assessment Agency (CEAA) until a meeting on August 9, 2017; and then we
were asked to provide a written response by August 28, 2017, a deadline that was subsequently
extended until September 15, 2017. While we appreciated the August meeting, this short
timeframe did not allow NCC sufficient time to consider the additional information provided in
the meeting, which provided more information on the progress of the EA Review. Further,
August is a time when many of our community members are on the land, making it difficult to
get adequate input on these matters.

As we continue to move forward with the EA Review Process, NCC expects to be consulted in a
timely manner by the Minister. And NCC requires access to adequate funding to meaningfully
participate.

We understand that Canada still considers these discussions to be a form of pre-consultation
engagement, and that Canada still intends to initiate formal consultation with Indigenous
Peoples on these topics at some point in the future. We strongly recommend that the
consultation process allow for fulsome consideration of the potential impact of any legislative or
policy changes on our Aboriginal and Treaty Rights. A thorough and formal consultation is
essential to the issue of building trust and advancing reconciliation.



B. GENERAL COMMENTS ON THE EA REVIEW RECOMMENDATIONS IN LIGHT OF
NCC’S KEY PRINCIPLES

NCC'’s response to the Government’s proposals for the Review of Environmental Assessment
Processes is based on a number of principles as outlined above. In this section, we offer
general comments on the EA Review recommendations (to date) as they relate to each of these
principles. More specific responses to the proposals presented in the Expert Panel Report and
Discussion Paper are found in Sections C and D below.

1) NATION-TO-NATION RELATIONSHIPS — CORNERSTONE OF SUCCESS

To the NunatuKavut Community Council, this means the Government of Canada (a) will
engage with the people of NunatuKavut as equals, and as a distinct, self-governing, rights-
bearing Inuit people within our territory of NunatuKavut; (b) will respect our unique rights,
interests and circumstances; (c¢) will not simply lump us in with other Indigenous Groups,
with stakeholder groups or consider our interests as simply one part of the “public interest;”
and (d) will move towards a collaborative and trust-based relationship.

In the context of Environmental Assessments, a Nation-to-Nation approach is essential for
achieving fair outcomes related to projects being assessed — meaning outcomes that protect
Indigenous rights and interests. Typically, these rights and interests relate to activities done
on the land and/or water affected by proposed projects. Major resource development
projects, in particular, frequently touch the territories of Indigenous Peoples, putting their
rights and interests — along with livelihoods, health, culture and a host of other impacts — at
risk of being affected in a negative way.

Muskrat Falls is a sober lesson about the consequences of a deeply flawed EA process,
which failed to engage affected Indigenous communities in a respectful and timely Nation-to-
Nation manner and failed to take Indigenous rights, perspectives and IK into account. In
NunatuKavut, many members of our community have been affected by the Muskrat Falls. If
Muskrat Falls goes into service, significant negative impacts to fisheries and other country
foods (which in turn impact our health and way of life) are expected from this project. NCC’s
comments regarding the importance of Nation-to-Nation collaboration are informed by these
ongoing (and potentially disastrous impacts) of the failed EA process for Muskrat Falls.

Whether in NunatuKavut or elsewhere in Canada, where there are large high-impact
projects under assessment that affect Indigenous Groups, the fair and effective way to
proceed is through Nation-to-Nation collaboration, founded on mutual trust, partnership and
a collaborative approach.

With this in mind, we recommend that the Government of Canada’s proposals for Review of
Environmental Assessment Processes be informed not just by the Expert Panel Report and
the Government’s Discussion Paper, but also by the ten “Principles respecting the
Government of Canada's relationship with Indigenous peoples,” announced by the
Government of Canada on July 14, 2017.
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We are pleased to note that many of the recommendations of the Expert Panel Report
appear to be informed by a Nation-to-Nation approach. We urge the Government to
continue in this encouraging direction as we move into more formal consultations to fix our
broken EA process in a spirit of reconciliation and collaboration.

DISTINCTION BETWEEN INDIGENOUS RIGHTS AND INTERESTS AND “PUBLIC
INTEREST”

NCC asserts that Indigenous rights and interests and “the public interest” are distinct in
critical ways that relate to Constitutional protection of Indigenous rights in Canada.’ As such,
Indigenous rights and interests must not be conflated with the notion of “public interest” nor
subsumed under it. Similarly, Indigenous communities should not be conflated with
stakeholders in EA processes. The current environmental and regulatory reviews being
undertaken by the Government of Canada provide an opportunity to make the appropriate
distinctions among these concepts, distinctions with numerous implications for the protection
of Indigenous rights and interests in the face of projects under assessment.

NCC notes that the Expert Panel Report appears for the most part to understand the
distinction between Indigenous rights and the public interest. Moreover, the Report’s
recommendations for the most part distinguish between Indigenous Groups and
stakeholders and recognize the unique legal status of Indigenous Peoples under the
Canadian Constitution, which differentiates us from stakeholders. We urge the Government
to continue in this encouraging direction and to maintain these distinctions as we move into
more formal consultations.

EARLY ENGAGEMENT (AND AT EVERY STEP OF THE PROCESS)

NCC has emphasized that early engagement (and indeed engagement at every step in the
process) in relation to projects under assessment is essential and consistent with both a
Nation-to-Nation approach and meaningful engagement in the EA process. When
Indigenous Groups are brought in late in the EA process, the opportunity for consulting in a
less adversarial environment is lost. In Newfoundland and Labrador, evidence abounds of
the numerous problems and serious risks (including community health and geophysical
risks) of not engaging with Indigenous communities as early as possible in the
environmental assessments of major projects.?

We welcome a requirement for explicit (and legislated) early planning and engagement
phase in a new federal Impact Assessment (IA) process that would include early

! constitution Act, 1982, s. 35.
> The example of Muskrat Falls, as discussed above, is an example of the negative consequences of the failure to
engage Indigenous communities in a timely and respectful manner, early in the EA process.
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engagement of Indigenous Groups (Presentation, Slide 4 and Section 3.2.2.1, Expert
Report).

CAPACITY BUILDING

NCC defines Capacity Building as adequate and accessible ongoing funding and support to
allow us to build the internal capacity to meaningfully participate in consultation and
regulatory processes on an ongoing basis. NCC, like many Indigenous Groups, lacks the
capacity to respond to the heavy consultation and regulatory demands required for
meaningful engagement related to (a) resource development projects on our territories; (b)
important environmental and regulatory reviews by government (such as the current review
review).

To the extent that the Government of Canada wishes to engage in serious, ongoing,
collaborative discussions with Indigenous Groups around changes to the EA processes,
NCC'’s current capacity is already stretched too thin to make meaningful participation in such
activities possible. Absent the necessary resources to build the capacity needed for
interacting with the Government of Canada on a Nation-to-Nation basis in relation to
environmental assessment processes, our capacity will remain insufficient. Consequently,
many of the initiatives and activities proposed by the Government to build trust and advance
reconciliation with Indigenous Peoples will be hollow gestures.

With access to adequate resources for Capacity Building, NCC can establish internal
capacity in such a way that it is not solely reliant on project-by-project funding. Annual core
funding for capacity building is essential to enable fair and meaningful participation in an
efficient way for Indigenous Groups.

NCC strongly supports the Government’'s recommendations (Section 2.3.3 on Capacity,
Expert Report and Presentation, Slide 10) that acknowledge the need to improve participant
funding programs for Indigenous peoples and to work with Indigenous peoples to build
capacity and enable their participation in assessments. We urge the Government to follow
through on these recommendations and to implement them in a new federal EA (or IA)
processes.

As will be discussed in Section D, the broadening of the scope of assessment (from EA to
IA) will increase demands on the capacity of Indigenous Groups when this capacity is
already stretched thin. As such, the heavy demands of Indigenous Groups will be even
higher as this scope is broadened. Consequently the capacity gap will be even greater
unless Government dramatically increases ongoing core funding, as well as project-specific
participant funding.



5) PARTICIPANT FUNDING ON A PROJECT-BY-PROJECT BASIS

NCC also requires adequate participant funding on a project-by-project basis to allow for
meaningful Indigenous involvement with the necessary expert, technical and legal
assistance. Generally, participant funding for Indigenous participation in EA processes has
been inadequate. Full Indigenous partnership requires public consultation and Indigenous
Knowledge (IK) input. EA processes typically require high-quality technical expertise
(complementary science/lK, engineering, economic), combined with competent and
specialized legal expertise. Therefore, access to adequate levels of participant funding is
essential to allow Indigenous Groups to meaningfully participate and to hire high-quality
expert and legal assistance.

As noted in Section 4.3 of NCC’s Written Submission to the EA Panel of December 23, 2016
(included herein as an Appendix), the current very low levels of intervenor funding for
Indigenous Groups and other intervenors substantially disadvantage Indigenous Groups and
can substantially advantage proponents. Moreover, proponents can often recover costs from
customers. Many positive changes could help fix the broken EA process and build trust with
Indigenous Groups. But this entire EA Review will be an empty gesture absent dramatic
enhancement of project participant funding — as well as ongoing capacity funding (and a
workable process for intervenors to access it).

Inadequate funding is particularly problematic given that the Crown relies on EA process to
assist in discharging the duty to consult with Indigenous on various projects.

As emphasized in the previous subsection, NCC strongly supports the Government's
recommendations (Section 2.3.3 on Capacity, Expert Report and Presentation, Slide 10)
that acknowledge the need to improve participant funding programs for Indigenous peoples
and to work with Indigenous peoples to build capacity and enable their participation in
assessments. We urge the Government to follow through on these recommendations and to
implement them in a new federal EA (or |A) process.

As will be discussed in Section D, the broadening of the scope of assessment (from EA to
IA) will increase demands on the capacity of Indigenous Groups when this capacity is
already stretched thin. As such, the heavy demands on Indigenous Groups will be even
higher as this scope is broadened. Consequently the capacity gap will be even greater
unless Government dramatically increases ongoing core funding, as well as project-specific
participant funding.
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MEANINGFUL INCLUSION OF INDIGENOUS KNOWLEDGE AT ALL STAGES OF
ASSESSED PROJECTS TOUCHING INDIGENOUS RIGHTS AND INTERESTS

Indigenous Knowledge is essential for the wise, prudent and fair EA of projects in areas that
impact Indigenous rights and interests. In NunatuKavut, we know the land and its waters as
we know ourselves. This is perhaps the fundamental point, although only the starting point,
for asking the Government to ensure that EA include early, meaningful, respectful and fair
use of IK at all stages of a project’s life. To meet this objective, the Government of Canada
needs to provide the resources necessary for this transfer of valuable knowledge to
proponents and government officials. See also previous section on Participant Funding for
IK.

Similarly, all environmental assessments affecting Indigenous territories should also include
meaningful consideration of Indigenous rights and Indigenous perspectives.

Again, NCC is pleased to note that the Expert Panel Report has recommended “that IA
legislation require that Indigenous knowledge be integrated into all phases of IA, in
collaboration with, and with the permission and oversight of, Indigenous Groups.” (Section
2.3.4) Furthermore, IK should inform project planning, assessment and decision-making;
and should be incorporated alongside other sources of evidence (Presentation, Slide 13).
This recommendation is consistent with NCC’s recommendation in Section 4.4 of NCC’s
Written Submission to the EA Panel of December 23, 2016.

As will be discussed in Section D, however, we urge the Government to giver deeper
consideration regarding the integration of IK early on and throughout the EA process.

MEANINGFUL ROLE IN DECISION-MAKING, MONITORING AND ENFORCEMENT FOR
ASSESSED PROJECTS

A Nation-to-Nation approach requires that Indigenous Groups be involved as early as
possible and at every stage thereafter in the life cycle of project being assessed.
Indigenous Groups need to be offered the opportunity for meaningful and ongoing
engagement related to the management of projects on their territories, including decision-
making, monitoring and enforcement related to the projects. This long-term engagement
result in multiple benefits: (a) less adversarial and more collaborative approach to resource
development projects; (b) sharing in economic and commercial benefits of projects on our
territories; (c) benefits related to the sharing of IK with proponents and the Government.
Furthermore, such engagement can stand as testament to the sincerity of Government’s
desire to build trust and enhance trust and advance reconciliation.

NCC supports the approach outlined in the Expert Report (Section 3.3.2) and Presentation
(Slide 14), which is consistent with our position regarding a meaningful role in monitoring
and enforcement of projects. The Presentation recommends:
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C.

* Inclusive monitoring and compliance activities, so that life-cycle regulators and
permitting departments work closely with Indigenous peoples, communities and
landowners].]

* Creating opportunities for Indigenous partnerships and co-development in monitoring
— building on systems in Canada’s North and co-development work initiated for some
projects].]

We urge the Government to follow through on these recommendations and to operationalize
them in the new federal EA (or IA) process.

HOLISTIC AND COMPREHENSIVE APPROACH TO REGULATORY PROCESSES THAT
CONSIDERS CUMULATIVE AND REGIONAL IMPACTS

NCC’s way of viewing NunatuKavut is to see the land and all its inhabitants, human, animal,
plant, as part of one dynamic whole. This view is at the heart of the way we live on the land
and care for the resources that it provides to us. With this in mind, we would consider it
essential that any new IA process should consider the various impacts of the project not in
isolation, but rather as a whole.

This includes cumulative impacts that projects may have with existing projects of a similar or
different nature, as well as cumulative impacts over time. Also included should be impacts
of a regional nature, including impacts that are particular in quality or magnitude due to the
inherent characteristics of a particular region.

NCC acknowledges that the broadening of the scope of assessment could provide a more
comprehensive approach to the assessment of projects. However, we have concerns about
the operationalization of these broader parameters given capacity constraints at the
Government and Indigenous levels (as will be further discussed in Section D). NCC notes
that the Expert Panel Report (Section 3.5) addresses cumulative effects and suggests that a
Regional IA be used to assess baseline conditions and the cumulative impacts of all projects
and activities within a defined region. Again, we welcome the assessment of cumulative
impacts. However we have some concerns regarding how the Regional IAs will be
effectively implemented given capacity constraints at the government and Indigenous levels
(as will be further discussed in Section D).

GENERAL COMMENTS ON THE EA REVIEW RECOMMENDATIONS TO DATE

In Section B, NCC provided general comments on the EA Review recommendations as they
relate to NCC key principles (informing its approach in environmental and regulatory reviews).

To date, NCC is pleased to conclude that the recommendations made by the Expert Panel (and

in the Discussion Paper and the August 2017 Presentation) are generally consistent with NCC'’s
key principles. In fact, within the comprehensive suite of the regulatory and legislative reviews



undertaken since 2016 by the Government, the EA Review recommendations are most closely
aligned with NCC’s own approach. Overall, many of the recommendations respect Indigenous
rights, perspectives, values and IK.

We urge the Government to continue in this encouraging direction as we move into more formal
consultations to fix our broken EA process in a spirit of reconciliation and collaboration.

Of course, the strength of the recommendations and indeed the test of the EA Review Process
itself will depend on how the recommendations are implemented. A number of the
recommendations are lacking in specifics regarding their implementation. NCC’s concerns
regarding the operationalization of some of the recommendations, and particularly the ambitious
broadening of the scope of assessment (from EA to IA) will be discussed in the next section.

D. SPECIFIC COMMENTS ON THE EA REVIEW RECOMMENDATIONS TO DATE

These comments represent NCC’s areas of greatest concern identified in the limited time we
have had to review the EA Panel Report, Discussion Paper and Presentation; but by no means
do the comments constitute a complete list. We reserve the right to add to these comments in
an additional written submission over the coming months or during the consultation process.

1) From EA to |IA: Broadening of the Scope of Assessment and Establishment of a
Single Authority Responsible for all federal I1As

As discussed about, NCC supports a holistic and comprehensive approach to EA processes.
Therefore, any new process should consider the various impacts of the project not in isolation,
but rather as a whole. As such, the recommendation to broaden the scope of assessment to
include environmental, economic, social and health considerations could be consistent with this
principle.

However, NCC has a number of significant concerns regarding (a) how a broader IA could be
operationalized and (b) the establishment of a single authority responsible for all federal IAs.
Broadening of the scope of assessment has many procedural implications that have not been
detailed in the Expert Panel Report.

These concerns are as follows:

i. The process will become more labour-intense and more challenging for the federal
regulatory agencies and participants (i.e., Indigenous groups and stakeholders) involved.
The addition of economic, social and health considerations will compound the effort and
complexity compared to the existing EA process, as well as the potential for conflict
among the diverse participants. Valued components (VCs) will have to be measured
across each pillar of sustainability and then the sustainability criteria to measure each
VC will have to be established.

i.  The limited capacity of the current Canadian Environmental Assessment Agency (CEAA)
and other federal regulatory agencies could be overwhelmed by these changes. In our
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experience, the capacity of CEAA (and other federal regulatory agencies) is already
stretched just to do adequate narrow EA, which takes into account Indigenous rights,
perspectives and IK. Our concern is that a broader scope might overwhelm and exceed
the capacity of CEAA (or its successor). Broadening of the scope of assessment has
many procedural implications that have not been detailed in the Expert Panel Report.

The even more limited capacity of NCC (and other Indigenous Groups) is already
overwhelmed. The broadening of the scope of assessment (from EA to IA) will increase
demands on the capacity of NCC (and other Indigenous Groups) when this capacity is
already stretched to (and beyond) the limit. The heavy demands on Indigenous Groups
will be even greater as this scope is broadened. Consequently the capacity gap between
Indigenous Groups and proponents will be even greater than currently, unless
Government dramatically increases ongoing core funding, as well as project-specific
participant funding.

These changes could exacerbate the existing large gap between the capacity and
resources of industry, compared to Government agencies, Indigenous Groups and other
participants. Industry has adequate capacity and resources to operate effectively and
advocate for its interests in the context of a broader assessment undertaken by a single
authority. Government agencies, Indigenous groups and other participants are much
less likely to have adequate capacity and resources, especially initially. Hence, these
changes could unduly advantage industry to advocate for diminishing environmental and
Indigenous right protections. More specifically, a broader assessment of impacts could
unduly advantage industry, if the broader impacts considered are weighted towards
those favorable to industry (such as claimed economic benefits). Likewise, industry
could be unduly advantaged by a single authority, which may have limited resources,
experience, and expertise, especially initially.

Assuming that CEAA will be transformed into the single authority responsible for all
federal IAs, its workload will increase dramatically given not only the broadening of the
scope of assessment but also because the new agency will be responsible for all other
federal assessments. In particular, the NEB’s EA responsibilities will be transferred to
the new IA agency. Given the highly technical and specialized nature of the NEB’s
processes and projects reviewed, this transfer alone will represent a considerable
increase in the workload of the new agency (as well as the sophistication required for the
EAs). If the responsibility for the NEB EA (and indeed assessments from other federal
departments) also requires a broader scope of analysis, the capacity demands on the
new agency could be overwhelmed.

If Government moves forward with its recommendations to (a) broaden of the scope of
assessment and (b) establishment of a single authority responsible for all federal 1As, NCC
recommends the following:

A significant increase in the capacity and resources of CEAA (or its successor) to be
able to effectively undertake IAs.

A dramatic increase in the ongoing core funding and project-specific participant funding
for Indigenous Groups to be able to meaningfully engage in expanded IAs. In our Written
Submission of December 23, 2016, NCC already identified that capacity funding and
participant funding would have to be increased dramatically; however with an expanded
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scope of assessment the capacity gap will grow and therefore funding requirements will
also increase.

iii. A transition period while the IA process is being designed to ensure that: (a) CEAA (or
its successor) and other regulators/agencies have capacity to handle the expanded IA;
(b) the process is properly designed with input from Indigenous Groups (and
stakeholders) to avoid some of the operational pitfalls described above, including
gaming by industry.

2) Widening of the Capacity Gap

As noted above, NCC has serious concerns that the implementation of the recommendations
proposed in the EA Review will widen the existing Capacity Gap between Indigenous Groups
and proponents. We are concerned that NCC and other Indigenous groups, whose capacity is
already stretched to the limit, will have even less capacity to meaningfully engage in EA/IA
processes.

In Section 6.2 of NCC’s Written Submission to the EA Panel of December 23, 2016 (included
herein as an Appendix), we answered to the Panel’s question regarding the level of core funding
required to build NCC’s capacity to enhance participation in the EA process. As was discussed
in Section 6.2, a multi-year core-funding budget is essential to enable fair and meaningful
Nation-to-Nation partnership in the EA process. With the availability of adequate core funding,
NCC could more effectively engage in the EA process. A stable and predictable core-funding
budget on a multi-year basis would also free up NCC from the inefficiency of continual one-off
funding request applications. In summary, an adequate level of core funding represents an
important and necessary first step in leveling the playing field for NCC and decolonizing the EA
process.

NCC notes that it has not received an answer from CEAA about this core funding request.
Moreover, in the nine months since the request was made, and the capacity burden grows ever
greater. Moreover, government consultations have multiplied given the Government’s
comprehensive review of environmental and regulatory processes. NCC is concerned about its
ability to continue to meaningfully engage in the current consultations, as well as in a new |A
review process with a broader scope. The core funding budget estimated in December 2016 will
likely have to be increased to take the broadened scope of the project assessments into
consideration.

We respectfully request that the Government consider the core funding budget submitted in
December 2016 and provide us with some feedback on this request. In the interim, the
Government should provide NCC and Indigenous Groups with adequate capacity funding to
continue to engage in this comprehensive review process, which is further overwhelming our
limited capacity. As indicated above, this entire EA Review will be an empty gesture absent
dramatic enhancement of project participant funding — as well as ongoing capacity funding (and
a workable and timely process for intervenors to access it).

12



3) Integration of IK

As discussed above, the Expert Panel Report has recommended “that IA legislation require that
Indigenous knowledge be integrated into all phases of IA, in collaboration with, and with the
permission and oversight of, Indigenous Groups.” (Section 2.3.4) Furthermore, IK should inform
project planning, assessment and decision-making; and should be incorporated alongside other
sources of evidence (Presentation, Slide 13). This recommendation is consistent with NCC’s
recommendation in Section 4.4 of NCC’s Written Submission to the EA Panel of December 23,
2016.

However, NCC is concerned that Government has not given adequate consideration to the
operationalization of the integration of IK early on and throughout the EA process. As
recommended in Section 4.4 of our December 2016 Submission (in Appendix), there must be
serious consideration of a process by which IK is integrated into an EA, so it can be
complementary with Western Science. It should not be a matter of merely “adding IK” to check a
box. NCC Written Submission provides some suggestions on how IK could be integrated with
Western Science using a number of useful studies including some on fuzzy cognitive mapping.
NCC recommends that the Government investigate the literature and consult with experts on
the integration of IK and Western Science (including the authors of the studies cited in Section
4.4 of our Written Submission). This literature review would provide guidelines for best practices
for the integration of IK and Western Science in the EA process.

4) Cumulative Effects and Project Splitting

NCC has noted that the Expert Panel Report (Section 3.5) addresses cumulative effects and
suggests that a Regional |IA be used to assess baseline conditions and the cumulative impacts
of all projects and activities within a defined region. As mentioned above, we welcome the
assessment of cumulative impacts, which is one of our key principles and one of the
recommendations in our December 2016 Written Submission. However we have some
concerns regarding how the Regional IAs will be effectively implemented, given capacity
constraints in the Government agencies and within Indigenous communities.

We also note that although cumulative effects were addressed in the Expert Panel Report,
project splitting was not explicitly addressed. As NCC emphasized on our December 2016
Written Submission (Section 5.5):

In our experience, proponents often split projects in order (a) to avoid a full review of the
cumulative effects of a project, which are often greater than the sum of the parts; and (b)
to avoid a higher level of scrutiny and oversight because individual smaller projects are
perceived as being less harmful and sometimes fail to trigger deeper reviews.

NCC has experienced negative impacts from project splitting for the Muskrat Falls

Hydro Project. Nalcor was allowed to separate the generating station and the two
transmission links into distinct environmental assessments, despite the fact that each of
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the project components was connected to the other.

In light of the above, NCC strongly recommends that the Government design the new IA review
process to avoid project splitting. We also point out that the goal of a broader IA approach is to
be more comprehensive; but project splitting does the opposite and is thus wholly inconsistent

with an IA approach.

E. CONCLUSION AND RECOMMENDATIONS

NCC appreciates the opportunity to provide input and recommendations for the current
environmental and energy reviews, and looks forward to deeper discussions on details in the
context of Consultation on draft legislation. In the meantime, NCC has the following
recommendations and conclusions with respect to the EA Review Process to date as it relates
to NCC and Indigenous groups generally:

The recommendations made by the Expert Panel (and in the Discussion Paper and the August
2017 Presentation) are generally consistent with NCC’s key principles and favorable to
Indigenous Groups. Overall, many of the recommendations respect Indigenous rights,
perspectives, values and IK. We urge the Government to continue in this encouraging direction
as we move into more formal consultations to fix our broken EA process in a spirit of
reconciliation and collaboration.

NCC has a number of concerns regarding the operationalization of some of the
recommendations.

In particular, we are concerned that the implementation challenges presented by the broadening
of the scope of assessment and establishment of a single authority responsible for all federal
IAs. These recommendations will compound the effort and complexity of project assessment
and thus overwhelm the limited capacity of both Government regulatory agencies and
Indigenous Groups. Conversely, the recommendations may inadvertently unduly advantage
industry to further exploit its resource advantage and advocate for diminished environmental
and Indigenous rights protections.

NCC recommends that if the scope of the assessments is broadened and a new IA agency is
created with a mandate for all federal IAs, then the |A agency should receive s